It is generally recognized by penologist and layman alike that reforming an inmate is the last thing an American "reformatory" is likely to do. Indeed, once one reflects on the matter, it is curious that such institutions were ever expected to perform such a function. Once an institution is in existence, cultural inertia keeps it operating, but inertia could hardly have created the reformatory. Why did anyone ever assume that enforced association with like-minded young offenders under circumstances which induce great hostility to all authority would also induce reform? The answer, of course, is that no one ever believed it. The structure and organization of the modem reformatory is the outgrowth of a peculiar process of unsuccessful imitation and unproductive compromise, and the unplanned and unloved end product is probably less adequate than any of its predecessors. As we cast about for a more effective successor, it is perhaps profitable to review the process by which we fell heir to the present system.
THE ENGLISH PISON SYsTM
The concept of reformation of offenders appeared in penological literature as early as the opening years of the nineteenth century, when the French penologist, J. M. Charles Lucas, wrote that "a curative program ought to displace the traditional prison discipline,"' but it was not until the middle of the century that such a program w~s attempted. Some elements of the reformatory system originated in the English penal colonies, notably under Alexander Maconochie at Norfolk Island, but the full implementation of a reformatory program did not occur until the enforced abandonment of the transportation system created a crisis in England and Ireland.
By 1853, only Western Australia was willing to receive convicts. According to Sir Walter Crofton, between 1827 and 1846 no less than 64,375 convicts were transported from the United Kingdom, and the refusal of colonies to accept further convicts resulted in intense pressure to revise the penal system. 2 Confronted with the dual problems of providing detention for convicts at home, and of absorbing them into the labor force after the expiration of their prison terms, the British Parliament in 1853 passed an act which authorized the substitution of penal servitude for transportation, and the giving of tickets of leave to convicts under sentence. Oneof theprovisionsof the actof 1853 permitted convicts to complete the final stage of their sentence outside the prison walls, ostensibly under supervision. This was probably the first legal step toward the indeterminate sentence, a crucial element in the implementation of any system which seeks to utilize the prisoner's desire for freedom as an incentive to his reformation. The lack of such a law had hampered Maconochie's program at Norfolk Island; by translating time sentences into marks, Maconochie had hoped to make reformation obviously advantageous to the prisoner. "When a man keeps the key of his own prison," Maconochie wrote, "he is soon persuaded to fit it to the lock." 3 However, Maconochie had been unable to secure legal sanction for releasing the convicts who earned their marks before the expiration of their time sentences. which provided for release on ticket of leave was thus a major step toward a workable reformatory system.
The Act of 1853 was the legal foundation on which Sir Joshua Jebb built what became known as the English Prison System, which consisted of a series of progressive stages leading to release. The first stage was one of separate and solitary confinement; the second consisted of associative labor, and the third stage was release on ticket of leave. However, the English system was never fully applied, and such application as it had, according to Crofton, "entirely neglected ... supervision of the liberated convict and his reconsignment to the prison in the event of his misconduct." 4 The Irish Convict System, developed by Sir Walter Crofton in the late 1850's, was a refinement of the English Prison System. For this reason it is frequently claimed that credit for the Irish system in reality belongs to Jebb rather than to Crofton. But it was Crofton who developed the intermediate stage, one of the most distinctive features of the Irish system. This was a period of semi-freedom between the stage of associative labor and the release on ticket of leave or license. Crofton also carried out in practice many elements which were only theoretically present in the English system (a notable example is the supervision of convicts released on ticket of license). The Irish system, moreover, served as the basic model for the reformatory when it leaped the Atlantic and began to develop in America. The Irish system, therefore, merits more careful consideration.
TnE IRISH CoNvIcT SYSTEm
Like the English system, the Irish system utilized an initial stage of solitary confinement. As described by Crofton, the first stage can be summarized as follows:
"Separate imprisonment in a cellular prison at Mountjoy, Dublin, for the first eight or nine months of the sentence. Whether the period is eight or nine months, or even longer, depends upon the conduct of the convict.... In Ireland it is the practice to make this stage very penal, both by a very reduced dietary during the first half of the period-viz., four months-and by the absence of interesting employment during the first three months. By the time the convict is required for hard work in the second stage, the improved dietary in the latter portion of the period in separation will have rendered him physically equal to perform it; and by the end of three months of the first stage the idler will generally have learned to associate industry with pleasure." ' Four English magistrates, visiting Irish prisons in 1863, gave a fuller explanation of the rationale of depriving the convicts of labor during the first part of the first stage. Having pointed out that dislike of steady work characterized the criminal, the four justices observed that "we, in England, have sought to correct that evil by making labor as penal as possible, by the treadmill and the crank ... even where those have been discarded, we have sought to exact labour merely by the fear of punishment, and as in itself a punishment .... ,,M The consequences of such a policy were about what one would have expected, according to the justices, for work was "associated, in the prisoners' minds, with ideas the most disagreeable to them."
7 In contrast, they observed that the Irish system "made idleness penal, work a privilege. The prisoner.., forced to be idle, soon feels that to have something to do would be a great relief to the intense monotony of his existence." s Modern penal practice and observation have underscored the same point: the prisoner may look upon work as a welcome break in enforced idleness. One of the outstanding features of Crofton's system was that it utilized this insight as a lever to effect the first movement toward reformation.
The second stage of the Irish system was similar to the stage of associative labor of the English system and borrowed heavily from the mark system of Maconochie. As Crofton describes this stage:
"There are different classes to be attained in the second stage, and a certain number of marks are required to be obtained by the convict before he can be promoted from one class to another.
"The maximum number of marks each con- [Vol. 53 discipline.., three for school ... three for industry.
"There are four classes in the second stageviz., the third (in which the convict is placed on his arrival from the first stage), the second, first, and advanced or A class.... "Misconduct causes reduction, suspension, or the loss of marks. When the convict attains the A class, he is employed (although still in the second stage of his detention) on special works, and kept apart from the other convicts.... "It will be intelligible, that the most successful in combating self, and in climbing the ladder of self-control and industry, will the soonest obtain the required number of marks, and the goal to which they lead-viz., The Intermediate Prisons--and thence the liberty, for which the convict is supposed to have been made fit, by the lessons of those good schoolmasters, industry, self-control, and self-reliance, succeeded by a very special and natural training."
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The similarities to Maconochie's mark system (an indebtedness which Crofton acknowledged) are obvious, but the differences should not be ignored. In Crofton's mark system there is no translation of time sentences into marks; rather than a means of working off the sentence, the marks had'become a means of moving from one stage to the next. Another difference was that Maconochie had sought to bring group pressures to bear on the individual prisoner through collective awarding of marks. As Maconochie described it, "to strengthen these moral checks and stimulants... prisoners are... distributed into small parties (say) of six, with common interests, each man thus labouring and refraining for others as well as for himself."' 0 To the modem mind, this group emphasis was an insightful practice, and Crofton's system was probably less effective than it could have been had he incorporated the group pattern with the other ideas he borrowed from Maconochie.
Convicts who failed to advance beyond the first or second stages of the Irish system were held until the expiration of their sentences in these stages and were then released, perhaps with reluctance on the part of the directors, who at times indicated their belief in a completely indeterminate sentence.
9 Crofton, supra note 5, at 7-9. 10 Maconochie, from a pamphlet published in 1847, quoted in SCRUTATOR [Charles Pennel Measor] Those prisoners, however, who completed the required number of months in the "A" class of the second stage were eligible for transfer to an intermediate institution-probably the most famous element of the Irish Convict system.
In large part, the intermediate prisons were conceived as a remedy for the poorly supervised release on ticket of leave which had been practiced with unfavorable results in both England and Ireland. Crofton writes that the first intermediate institution was established at Smithfield "with a view not only of protecting the public against an unrestricted issue of 'Tickets of License,' but also of preparing cofivicts more thoroughly for their release."" Crofton refers to the intermediate institution as "a filter between the prisons and the community," and notes that "prisoners in the intermediate stage who misconduct themselves are at once re-consigned to more penal treatment, as having failed in their probation."' 2 Crofton offers a general description of these intermediate institutions and their goals in the following passages:
"In this stage there are no marks. The result of the self-discipline effected by their attainment is here to be tested before the liberation of the convict.
"The training is special, and the position of the Convict made as natural as is possible; no more restraint being exercised over him than would be necessary to maintain order in any well-regulated establishment .... The officers... are unarmed. Physical restraint is therefore impossible, and if possible, it would be out of place, and inconsistent with the principles which the establishments were instituted to demonstrate. "1st. You have to show to the Convict that you really trust him, and give him credit for the amendment he has illustrated by his marks. "2nd. You have to show to the public that the Convict, who will soon be restored to liberty for weal or for woe, may upon reasonable grounds be considered as capable of being safely employed. "' 13 In describing the convicts in these intermediate institutions, Crofton points out that "the general feeling is that of desiring to amend.. . " a consequence he attributes to the fact that "the Convict has felt the intention of the system ... that he is an individual whose special case and progress n CROFTON, A FEw REMARCKS ON THE CONVICT QUESTION 3 (Dublin, 1857).
12Id. at 10.
11 CR xoN, op. cit. supra note 2, at 8-10.
is noted, and very carefully watched in its development."' 4 The idea of individualization of treatment was not new, even in Crofton's day, but Crofton was one of the first to cease dealing with offenders en masse, and to make a serious attempt to treat the offender as an individual. After the period of trial in the intermediate prison-a period which constituted a definite proportion of the sentence--the prisoner was eligible for conditional release on ticket of license. Convicts on ticket of license were required to register with the police and to make no change of residence without due notification. In addition, they were supervised in bi-monthly visits by the authorities of the intermediate institution who had secured their employment, notably by Mr. Organ, the famous lecturer in these prisons. Association with persons regarded as undesirable, and lack of employment, were presumed adequate grounds for revocation of license, even though no overtly criminal action had been performed.
It is reported that the revocation of license was freely practiced, but such revocation was not final. "The nature of the misconduct is considered, the man is detained in prison for further term of probation as the case seems to require, and in the less serious cases he is again discharged on license." 15 Crofton comments that such close supervision was strongly protested by the "ticket of license men" at first, but eventually accepted. He writes:
"It is quite evident that the stringent mode of procedure pursued in Ireland, both with regard to the enforcement of the terms of the Convict's license, and the systematic mode of registering his former convictions against him, thereby entailing upon him a lengthened sentence for his next offense, has been the means of conveying to his mind the difficulty of following crime as a vocation. As this mode of procedure is made intelligible to him when he commences his sentence, he is very generally disposed to co-operate in a course which will lead to his amendment."'
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It should be noted that along with open identification of the ex-convict (the employer was required to know that he was hiring a "ticket of license man"), the prison authorities made every effort to persuade employers to give the man an opportunity to demonstrate his reformation. On the expiration of his original sentence, the convict The Irish system of prison discipline contained elements which had not existed hitherto as essential parts of a prison regime. There was a definite attempt to make the prison more than merely an unpleasant experience presumed to deter crime. Crofton observed that the convict probably "has suffered mere penal infliction repeatedly, and has returned to prison more hardened than before. Punishment alone has failed to deter him."' 7 The Irish system included an effort to teach enjoyment of labor (above all in the first stage), habits of industry, and (especially in the second and third stages) self-restraint.
Crofton dearly assumed that habits and attitudes created in the prison could be extended into free life. However, he did not expect this to be an inevitable consequence of the program. On the contrary, the extent to which the convict had actually learned to be industrious and to resist temptation was tested in the semi-freedom of the unwalled, unguarded intermediate institution. The entire system of stages was conceived as a course in reformation, and Crofton had a better understanding of the importance of time in such a process than did his successors. A proponent of the system, W. L. Clay, wrote: "to apply the Irish version of the mark system to chance offenders would be a great mistake. Even were its probationary processes needed, there is no time for their operation. The two most significant events in the early history of the reformatory in the United States were the Prison Congressof 1870 at Cincinnati, and the creation of the Elmira Reformatory in New York. There were, however, earlier stirrings of interest in the reformatory system. To a considerable extent, these early developments were motivated by the fame of the Irish system.
Perhaps the first concrete manifestation of the reformatory movement in the United States was the Ohio State Reform Farm, established in 1857 for minor males. This institution ultimately became the Ohio Industrial School for Boys. In 1865, Frank B. Sanborn, the inspector of prisons in Massachusetts, advocated to the General Court of that state "a system based upon the principles worked out by Maconochie and Crofton." 2°I n the same year, Gaylord B. Hubbel made a study of the English and Irish prison systems and concluded, in an article printed in the TwentySecond Annual Report of the New York Prison Association: "Can the Irish system be adopted to advantage in our own country? For my own part, I have no hesitation in returning an affirmative answer, with emphasis, to this question."2N He then proceeded to make concrete proposals, many of which directly anticipated basic elements of the Elmira system. It is not improbable that Brockway was influenced by these proposals of Hubbel.
In 1867, Dr. E. C. Wines, the secretary of the New York Prison Association, corresponded with Crofton and published an account of the Irish system. In a joint report to the New York Prison Association (with Theodore Dwight, the vicepresident), he concluded:
"We have no hesitation in expressing the opinion that what is known and has become famous as the Irish system of convict prisons is, upon the whole, the best model of which we have any knowledge; and it has stood the test of experience in yielding the most abundant as well as the best fruits. We believe that in its broad, general principles-not, certainly, in all its details-it may be applied, with entire effect, in our own country, and in our own State. ' The act establishing the Elmira Reformatory was passed by the New York legislature in 1869, although the institution did not open until 1876. Also in 1869, Brockway secured the passage of an act in the Michigan state legislature which provided for "the conditional release and re-arrest, should need be, of both the juvenile and the adult female offenders, by the managing authorities of the house of correction."2 3 This law was the first successful attempt to establish the indeterminate sentence in the United States. It was, however a restricted law which covered only a limited area and, according to Brockway, was "practically nullified after two or three years .... 2 These developments in the United States prepared the way for the first Prison Congress, which convened in Cincinnati in 1870. The new concept of reformative prison discipline was presented with enthusiasm by the principal speakers, such as Wines, Byers, Sanborn, and Brockway. Sanborn recommended the introduction into the United States of the entire Irish system, and Crofton's intermediate prison received particular praise from others.
In view of Brockway's later role in the shaping of Elmira, his comments to the 1870 Congress are of particular interest. With regard to the emphasis on the prison as a reformative mechanism, Brockway stated:
"It is true that the reformation of prisoners during their imprisonment is indispensible, for to return to society discharged prisoners unreformed is to poison it with the worst elements possible; and to retain them in prison indefinitely, while affording at the same time protection from their evil influence, would impose a burden impossible to be borne.
Thus urged by its leaders, the Prison Congress of 1870 adopted a statement of principles in which reformation was recognized as the special purpose of punishment:
"The treatment of criminals by society is for the protection of society. But since treatment is directed to the criminal rather than to the crime, its great object should be his moral regeneration. Hence the supreme aim of prison discipline is the reformation of criminals, not the infliction of vindictive suffering. '26 The concrete manifestation of the Congress of 1870 was the planning of the Elmira Reformatory. This reformatory, which had been authorized by legislative action the year before, afforded the reformers the opportunity they sought. According to Wines, it was at the Prison Congress of 1870 that "the new prison system ... was virtually created." ' 7 The importance of the Elmira Reformatory in the development of the'reformatory in the United States derives in part from the fact that it embodied the spirit of the Congress of 1870. But more than this, it was the first real application of parole and the indeterminate sentence in the United States, and it became a model for most American reformatories.
The Elrira Refornatory
In 1876 the Elmira Reformatory was opened at last, and Brockway was appointed general superintendent. In addition to his role in the Prison Congress of 1870, Brockway had other early influence on the development of Elmira. He writes: "I had known of the progress of its establishment from the earliest inception, and in 1870 had inspected the plans at the instance of General Pilsbury, the building commissioner."
Moreover, Brockway was granted wide discretion in the conception of the institution in the bill which established Elmira. Brockway did not, however, obtain the fully indeterminate sentence which he believed to he the foundation of a truly reformative regime. Afraid that an absolutely indeterminate sentence would not be approved by the legislature, he added a limitation that the sentence should not be extended beyond the maximum term provided by law for a given crime.
Although the Elmira Reformatory opened in 1876, it was not until 1880 that it began to develop its distinctive features. Brockway explains this lag as the result of several factors; the prison structure was not completed at the time the reformatory opened, many prisoners brought to Elmira from other state prisons were under definite sentence, and, moreover, Brockway was expected to provide income for current maintenance by prison labor. According to Brockway's statement, until 1880 "the reformatory differed only in name from a common, rough, state prison with an unusual percentage of exceptionally bad prisoners .... ,29
The Elmira Reformatory had never been intended as a prison for youthful offenders or exclusively for first offenders, as has often been supposed. Like the Irish prisons, but unlike modern reformatories, Elmira differed little from other institutions in the type of prisoners it received. In Brockway's summation of his prison experience, Fifty Years of Prison Ser'ice, he states: "This mass of prisoners at the reformatory neither was nor is composed of boys .... They were and are adult males committed for felony. ... The reformatory prisoners as to age and crimes are like the majority of prisoners in the state penitentiaries. . ... 30 The basic classification made among the prisoners at Elmira was a division into three grades. Those in the third grade lived entirely apart from prisoners of other grades. although not in solitary confinement. Men in the first grade lived apart to a certain extent, in that they were entitled to dine in special rooms where conversation was permitted and in other ways enjoyed a more permissive situation. On admission all prisoners were placed in the second, or middle grade. From this they could progress or retrogress, in accordance with their conduct as measured by an elaborate mark system. As Brockway describes the system: "Briefly illustrated, acts grossly disregardful of the regulations caused a month or more of loss, or, if clearly criminous, canceled the previous advancement-carried backward, so that the path of progress must be retraced with better footing. Three demerits-misdemeanors-in any month, canceled temporarily, at least, that month's advance; and such demerits continued through three successive months spoiled all progress, as did the criminousness alone just mentioned. And as to neglects, ten neglect demerits in a month marred the progress to the same extent as did three misdemeanors." Admission to the first grade could be gained by six months of good behavior, and an additional six months of good conduct would generally entitle the prisoner to parole. Or, on the other side of the ledger, a breach of regulations was punished by demerits that could cancel previous progress and lead to segregation in the third grade. The prisoner who was moved to the third grade could be restored to the second by 30 days of perfect demeanor; his alternative was to remain secluded indefinitely from all except other prisoners of the same class. Brockway asserts that "as a matter of fact, few remain [in the third grade] over a month, and none beyond two or three."-The major means of discipline at Elmira was thus the mark system; in cases where such means were ineffectual, corporal punishment was used as a last resort. In 1883 a legislative investigating committee reported that "corporal punishment is inflicted in no other form than 'paddling,' and is administered by no one but the superintendent... as a substitute for longer detention in the third grade."" After a prisoner had earned the right to apply for parole and was approved by the board, the period of parole was set. Brockway states that "the minimum parole period was fixed at six months, for the reason that a longer period would be discouraging to the average paroled man, and a shorter term insufficiently steadying."
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As the program of Elmira evolved in operation, increasing emphasis was placed on the school of letters, the school of trades, physical training, and military training. Brockway shifted emphasis to physical and military training when the industrial production of inmates was restricted by action of the legislature. The trades training program was expanded through the years, especially-after the decline of actual industrial production.
The ideological foundation which underlay the administration of the Elmira Reformatory is expressed in the following passages in which Brockway states his conception of good reformatory administration:
"The principles of good reformatory administration should include: a) Custody so secure that prisoners do not c) There must be a resident executive officer in full command, vested with good authority and wide discretionary power.
d) Subordinate officers and employees should be appointed and dismissed by such executive at his pleasure. They should be completely and exclusively under his control, and their functions should be limited to his direction.
e) The entire life of the prisoner should be directed, not left to the prisoner himself; all his waking hours and activities, bodily and mental habits, also, to the utmost possible extent, his emotional exercises. So thorough and rigorous should this be that unconscious cerebration, waking or sleeping, will go on under momentum of mental habits. There should be no time nor opportunity for the prisoner to revert to vicious characteristics. "" 5 It is interesting to note the similarities and differences between the reformatory program as developed in the Irish system and as later developed in the United States at Elmira. The features of the Elmira system borrowed from Crofton and from Maconochie before him are numerous and have been summarized by various writers, notably by the Gluecks and by Wood and Waite.
6 Some of the more basic and obvious borrowings include the attempt at use of the indeterminate sentence; a system of progressive stages; the classification of prisoners in terms of their prison conduct; the mark system; and conditional release on ticket of leave (or parole as it was known in the United States).
But while the similarities between the Irish Convict system and the Elmira Reformatory have often been noted, the differences have been neglected, and these differences involved some fundamental procedures.
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(a) favorable relations between the prisoner and the administration before the convict was allowed to mingle with other prisoners and (b) a change in attitude through enforced idleness and reflection, was entirely eliminated from the Elmira program.
(2) The time allowed for the reformatory process to take place before the prisoner was eligible for parole was reduced from the three years which Crofton regarded as a minimum to a single year at Elmira.
(3) The feature of the Irish system which Crofton regarded as the most crucial-the intermediate prison in which the prisoner demonstrated his readiness for parole in the absence of physical restraints and direct coercion-disappeared entirely from the Elmira system. On the contrary, Brockway insisted that good reformatory administration should provide "custody so secure that prisoners do not occupy their minds with thoughts or plans for escape."
' 7 Because the Elmira system was an adaptation of the Irish system, doubt might be cast on its chance of success by the failure to employ solitary confinement-a major device used by Crofton to effect changes in attitude, by the reduction of the time in which reformation could occur by twothirds, and by elimination of testing of the prisoner's reformation in a semi-free situation. Moreover, the Elmira system added no basic new elements which might have served to replace the lost or reduced procedures.
After Elmira
The initial period of the Elmira Reformatory was characterized by optimism. In 1885 Brockway wrote: "I am glad to be able to dose my report with the declaration that never before in my long prison experience has the problem of reclaiming to society a large majority of convicted criminals seemed so probable of solution.'m Again, "new confidence came that, by means of prison science, most of the prisoners committed to the reformatory could and would be so changed in their habits and tastes as to become suitable inhabitants of a community." 9 A survey made in 1888 of all ex-prisoners of the institution purported to prove that "after the severe test of endurance for so many years, 78.5 per cent lived self supporting and orderly lives." At another time, Brockway estimated the per cent of those not returning to crime to be 81.9,41 but all these figures have been strongly challenged.
The early optimism faded, and toward the end of the nineteenth century Brockway wrote: "the excess of prisoners-the overcrowding--is largely the cause of what has these later years grown to be a very serious fault; namely superficiality and ineffectiveness of the reformatory regime, with premature and improper release of prisoners.
•."4 And by i900 there was a serious rift between Brockway and the board of managers, resulting in Brockway's resignation.
When Brockway left Elmira, an era ended. just as Elmira had been the prototype and symbol of the reformatory in the United States, so its decline reflected the decline of the early reformatory movement. Most of the reformatories in the United States were patterned on Elmira, and the features most copied were those least conducive to reform. The ideals of the progressive penologists of the nineteenth century never developed into an operative system, and whether or not they could have succeeded in actual practice is a matter of conjecture only. The experimental procedures of Maconochie, Jebb, and Crofton were compromised or diluted by Brockway and later were abandoned altogether. Most of the reformatory directors were trained in the repressive prison regime, and the reformatories became what Gillin has termed "junior prisons with the form but without the spirit of a real reformatory."
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In 1900, the International Penal and Penitentiary Congress was asked to endorse the American reformatory system, but the response was that the Congress "while taking into very serious consideration the organization of the reformatories of the United States of America," had, nonetheless, concluded that "the results known up to the present time can not be regarded as sufficient to justify, without further study, the adoption of that organization in the countries of Europe.""4 The advantages of hindsight allow us to recognize how appropriate these reservations were.
But there is one final twist in this curious history. One of the most promising contemporary reformatory movements-the English Borstal system-was inspired, at least initially, by the 41 1d. at 325. It is to be hoped that this twentieth century English importation of an American imitation of an Irish improvement on the English penal system of the middle nineteenth century will meet with greater success than did its ancestors. But whether or not there is progress, cultural diffusion continues: already the influence of the Borstal system is observable in the United States.
